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HE following ſheets were wrote a 
conſiderable time ago. The pub- 
lication was delayed, that no handle might 
be given for idle clamor, whilſt a writ of 
error concerning the matter in queſtion 
was depending in the Exchequer chamber. 
The judgment of the Barons ſtands now 
reverſed by the Lord Chancellor, aſſiſted by 
the two Chief Juſtices. A writ of error has 
ſince been taken out againſt this reverſal, 
in order that the opinion of the Houſe of 
Lords may be taken in the laſt reſort ; and 
although the argument on both ſides will 
of courſe be ſubmitted to the public eye, 
in printed caſes, yet as the cuſtomary forms 
of ſuch papers, and the law language ne- 
ceflary to be uſed, may render this impor- 
tant ſubject leſs intelligible in that form 
to the public at large, than in the form 
which has been given to it in the follow- 
ing pages, it has been judged proper to give 

them to the public in their original form, 
This might with propriety haye been 
done 
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done at any period of the cauſe, but muſt 
appear leſs exceptionable now, when the 
doctrines which they contain have been in 
a great meaſure ſanctioned by the late re- 
verſal. 

The preſent moment is preferred to the 
delaying the publication, till after the final 
judgment, becauſe it is probable that whilſt 
the cauſe is ſtill ſubject to a new diſcuſſion 
in the courts, the public attention will be 
more ſtrongly fixed upon it, than after a 
judgment in the laſt reſort. The queſtion 
is of ſuch moment to the kingdom at large, 
that too much pains cannot be taken to 
impreſs it on the minds of every unpreju- 
diced and thinking man. 
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CONSIDERATIONS, 


&e. 


N a cauſe which has been lately under diſcuſſion 
in Weſtminſter-Hall, a queſtion has ariſen which 
appears to me of the moſt ſerious conſequence to the 
diſcipline both of the navy and army ; though hi- 
therto the public have conſidered it, as a queſtion 


merely between two individuals. In order to make 


the nature of this important queſtion underſtood, it 
is neceſſary to premiſe ſome account of the caſe 
which has given riſe to it. 

The Iſis, of fifty guns, was one of the ſquadron 


deſtined to proceed under the command of Com- 
modore Johnſtone, on the ſecret expedition againſt 


the Cape of Good Hope, 1n the year 1781. 


Captain Evelyn Sutton was ordered with this ſhip 
from the Downs to Portſmouth, to join the reſt of 
the ſquadron. In going round, he met, on the 31ſt 
of December 1780, with a Dutch man of war in 
the Channel. Some ſight firing paſſed between 
them, and they ſeparated, as it were, by mu- 
tual conſent. Captain Sutton wrote from Spithead 
to Sir Thomas Pye, the commanding officer at 


Portſmouth, Jan. 2 1781; that he had engaged a 


Dutch man of war of 60 or 64 guns, which had 
A 2 twice 


1 

twice hauled down her colours, and hoiſted them 
again, but he had not thought it prudent to continue 
the engagement, giving as his reaſon that his ſhip 
was ill-manned. The next day he wrote again to 
Sir Thomas Pye, deſiring, for his juſtification, that 


ſome officers might be appointed, to enquire into his 


conduct, and ſee his ſhip's company. Sir Thomas 
Pye appointed Sir Digby Dent and Captain John 
Dalrymple, to muſter and examine the crew. 
They reported, on the 6th of January, that there 
were 280 on board, of whom ten were ſick; and 
having ſpecified the different deſcriptions of the 
Ihip's company, they added, * that from the ſtate 
ce above, the want of petty officers, the whole party 
* of marines abſent, and the ſhort time the ſhip's 


«© company had been on board not admitting them 


« to be exerciſed or diſciplined, they were of opi- 
*© nion, that the Iſis was by no means in a ſituation 
te to continue an action with @ 64 gun ſhip.” Soon 


after, however, a Dutch man of war, anſwering to 


that which the Iſis had engaged, was brought in, a 


prize to the Warwick, Captain Keith E]phinſtone, 
of 50 guns, (the ſame force as the Iſis,) and taken 
by kim on the 4th of January following. 

The Dutch man of war was called a 5o gun ſhip, 
but her appearance was inferior to that of. our 50 
gun ſhips: ſhe had only Dutch 18 pounders on her 
lower decks, and Dutch eight pounders on her 
upper deck “. 

The Iſis had 24 pounders on her lower decks 


. — weight is, to Engliſh averdupois, as 100 to 
709. 
and 
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and 12 pounders on her upper deck. The War: 
wick wanted, at the time ſhe engaged the Dutch, 
man, more than 100 men of her complement, the 
Captain having previouſly manned a great many 
prizes he had taken, and had left part of his men on 
ſhore, and he took the Dutch ſhip with no great 
reſiſtance. The noiſe which this affair made, oc- 
caſioned an order from the Admiralty for an inquiry 
concerning Captain Sutton's conduct, before a court 
martial, the reſult of which was, that Captain Sut- 
ton was reprimanded by the court, in the terms ex- 
preſſed in the ſentence “. 
I have ſtated theſe facts as having a cloſe and im- 


portant connection with the caſe, but I have been 
* « At a Court Martial aſſembled and held on board his Majeſty's 


| ſhip Warſpight, in Portſmouth harbour, on Friday the 19th day of 


January, 1781, and adjourned from that day, day by day, Sunday 
excepted, to Monday the 22d of the ſame month—Prelent, Sir John 
Lockhart Roſs, Bart. Rear Admiral of the Red, and ſecond officer in 
command of his Majeſty's ſhips and veſſels at Portſmouth ard Spit- 
head, Preſident; Captains, Joſeph Peyton, Herbert Sawyer, Richard 
Onſlow, George Ourry, the Hon. William Cornwallis, James Alms, 
Anthony Hunt, William Peere Williams, Thomas Pafley, John 
Ford, James Piggott—The Court, in purſuance of an order from the 
Commiſſioners for executing the office of Lord High Admiral of 
Great Britain and Ireland, &c. dated the 15 January inſtant, pro- 
ceeded to enquire into the conduct and behaviour of Captain Evelyn 
Sutton, commander of his Majeſty's ſhip Ifis, on the z iſt of laſt 
month, when he fell in with and engaged a Dutch ſhip of 60 
or 64 guns, between Beachy Head and the Port of Portſmouth, and 
how far he did his utmoſt to take or deſtroy her, and to try him for 
the ſame accordingly; and, having heard all the witneſſes, as well 
thoſe in ſupport of the charge, as thoſe in the priſoner's defence, and 
having maturely conſidered the whole, is of opinion, That the faid 
Captain Evelyn Sutton did not do his utmoſt to take or deftroy the 
Dutch man of war he engaged on the 3 iſt day of December laſt : but, 
as the ſame appears to have proceeded from the inexperience of his 
officers, and the weak and undiſciplined ſtate of his ſhip's company, 
and from miſconduct in the {4id Captain Evelyn Sutton, in the pre- 
cipitate manner in which he carried his ſhip alongſide the enemy; the 
Court is of opinion, That the ſaid Captain Evelyn Sutton is highly 
reprehenſible fer ſuch his miſconduR, and therefore doth adjudge that 
the ſaid Captain Evelyn Sutton be reprimanded; and he is hereby 
reprimanded accordingly. | | 

ad | careful 


„ 

careful to ſuppreſs many circumſtances, becauſe I 
wiſh not to preſs the matter, farther than ſeems abſo- 
lutely neceſſary to enable the public to judge fairly. 

The ſquadron under Commodore Johnſtone 
failed from Portſmouth the 17th of March, 1781. 

The events which happened at Port Praya, in the 
engagement with Monſieur Suffrein, who afterwards 
ſo remarkably diſtinguiſhed himſelf in the Eaſt 
Indies, and the other tranſactions in the courſe of 
that expedition, are well known. Commodore 
Johnſtone was diſſatisfied with the conduct of Cap- 
rain Sutton on the 16th of April, 1781, at PortPraya, 


and alſo in the purſuit of the enemy the ſame evening. 


He went next day, the 17th of April, on board Cap- 
tain Sutton's ſhip, while on the return to Port Praya, 
to enquire perſonally into the damages he had aſ- 
ſigned as the reaſon of his diſobedience of orders, 
and then gave him verbal notice that he would bring 
him to a court-martial. On the 22d of April, 
the day after the return of the Iſis to Port Praya, 
he acquainted Captain Sutton by letter of the 
charges againſt him, and put him in arreſt. Cap- 
tain Sutton on the 23d, deſired three days to pre- 


pare for his trial, though he had already had ſix days 


from the notice which was given him on the 17th. 
It appears from the letters which were produced 


at all the trials, and are printed with Captain Sut- 


ton's laſt trial at Portſmouth, that it was the Com- 
modore's full intention and wiſh, to have him forth- 
with tried at Port Praya; but, as the ſucceſs of the 
ſecret expedition, depended entirely upon following 
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2 
the French fleet with the utmoſt poſſible diſpatch, 


as after the elapſe of the time Captain Sutton aſked 


to prepare himſelf, there remained only two days for 
the trial, before the day appointed for failing, which 


was fixed for the 28th; and it could not be aſcer- 
tained, with any certainty, that the trial would 
be ended within that time“, and if the court- 


martial had been aſſembled, they muſt by ex- 
| preſs law have ſat from day to day till ſentence, 
and after being once appointed, the power of the 


Commodore to order the fleet to ſail, would have 


been totally ſuſpended till the trial ſhould be finiſhed 3 
for theſe reaſons, he found himſelf compelled to ac- 
quaint Captain Sutton, thathe could not order acourt- 


martial to be aſſembled for his trial at Port Praya. 
It appears by other letters, which are printed with 
the trial, that every ſort of politeneſs and indulgence 


was ſhewn to Captain Sutton after his arreſt ; that 


his requeſt to go out of his ſhip whenever he choſe, 
was immediately complied with; and that he had 
afterwards leave, which he did not make uſe of, to 
go on board the Hero, and was acquainted by letter 
that the Commodore could have no objection to any 
arrangement that could make his ſituation more 
agreeable to himſelf. It appears by other letters 
printed with the ſame trial, that there was afterwards 


every diſpoſition in the Commodore to bring on the 


trial, as ſoon as poſſible, conſiſtently with the public 


ſervice ; and that as the Iſis had been expreſsly or- 


® The trial afterwards at Portſmouth took up nine days, exclufive 
of Sundays, 


dered 
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dered to the Eaſt Indies by the Admiralty, the 
Commodore offered by letter at Saldana Bay, to ſend 
Captain Sutton and the witneſſes he deſired; in one 
of the Eaſt India ſhips to St. Helena, to be tried 
there, or, if the trial could not be effected there, to 
be ſent to England; but Captain Sutton did not aſ- 
| ſent to that propoſal, in conſequence of which he 
went in the Iſis under arreſt to the Eaſt Indies, and 
upon his return to England, was brought to trial at 
Portſmouth, before a court- martial. The trial 
laſted nine days, and the court - martial was of opi- 
nion, that from the circumſtances proved, and the 
condition the Iſis was in, Captain Sutton was juſtified 

for having diſobeyed the orders he had received®. 
| Captain 


The ſentence, dated 11 December, 1783, is in the fgllgwin 
words : Ata Court Martial aſſembled on board his Majeſty's thip 
Pringeſs Royal, in Portſmouth Harbour, on the iſt of Pecember, 
and held by adjournments to the 11th day of December, 1783, inelu · 
ſiye, on every day, Sunday excepted : Preſent, John Montagu, E Iq; 
Admiral of the Blue, &. Preſident, * Campbel, Vice Admiral 
of the White, &c. Captains Jonathan Faulknor, Sir John Hamilton, 
Bart. William Affleck, Alexander Edgar, Jonathan Faujknor 
jun. Patrick Sinclair, Samuel Marſhall, James eK Samuel 
Oſborne, Jonathan Mainwright. The Court, purſuant to an order 
from the Right Hon. Lords Commiſſioners of the Admiralty, dated 
the 19th day of November laſt, directed to the Preſident, proceeded to 
an enquiry into a charge exhibited again Captain Evelyn Sutton, 
late commander of his Majeſty's ſhip the Iſis, by. Captain George 
Jahnſtone, late commander in chief of his Majeſty's ſhips and vęſ- 
ſels employed on a particular ſeryice, ( for delaying and diſcouraging 


<« the public ſervice on the 16 April, 1782, and for difobeying Cap. 


<< tain Jobnſtone's verbal orders and public ſignals, in not cauſing 
« the cables of his Majeſty's ſhip Iſis, then under Captain Sutton's 
% command, to be cut or flipped immediately after his getting on 
© board, in order to put to ſea after the enemy, as be Captain John- 
« ftone had directed; and alfo for falling aftern, and not keeping 
up in the line of battle, according to the ſignal then abroad, after 
& the Iſis had joined the ſquadron, and cleared the wreck of the 


* fore top-maſt, when he Captain Johnſtone hore down upon the 


enemy, about ſun-ſet of the ſaid 16 of April;”” and to 


try the ſaid Captain Sutton for his conduct on that day 5 
e 


73 
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Captain Sutton, upon this acquittal, brought an 


action againſt the Commodore, for having malici- 


ouſly and without a probable cauſe, charged him 


with the offence of diſobedience of orders, &c. 


and for having arreſted him, and kept him in con- 
finement for a long ſpace of time, until he was 
afterwards brought to trial and acquitted. 

The cauſe was tried at Guildhall before the 
Chief Baron and a ſpecial London Jury, on the 
Zoth of June, 1784, on four ſeveral counts or 


declarations; it laſted about twenty-three hours, 
and a verdict was found for Captain Sutton upon 


the firſt count with 5oo0ol. damages. 

A motion was made for a new trial, which was 
granted, and the ſpeeches of the four Judges of the 
Court of Exchequer, upon that occaſion, have 
been publiſhed, by which it appears, that it was 
the unanimous opinion of the court that no malice 
appeared upon the part of Commodore Johnſtone 


the inſtances contained in the charge: and having heard the vit- 
neſſes produced in ſupport of the charge, and by the priſoner in 
his lobes and having maturely and deliberately weighed and 
conſidered the whole, the Court is of opinion, That it appears to 
them, that the priſoner did not delay or diſcourage the public ſer- 
vice on which he was ordered on the 16th day of April, r78r ; 
that from the circumſtances proved, and the condition the Ifis was 
in, it appears to the Court, that the priſoner vas jufirfiable in not 
immediately cutting or ſlipping the cable of the Iſis after his 
getting on board her on that day; and that after the wreck of 
the fore · top- maſt had been cleared, the priſoner did his utmoſt to 
regain his ſtation in the line of battle, and that the Iſis was in 
her ſtation about ſun-ſet of that day. The Court doth therefore 
adjudge the ſaid Captain Evelyn Sutton to be honourably ac- 


quitted of the whole charge, and he is hereby honourably acquit- 


ted accordingly.” 
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in his conduct towards Captain Sutton, and that 
the jury had miſtaken, the nature of the queſtion; 


one of the Judges, in particular, declared it to be 
his opinion, © that if all the evidence that was 


< laid before the jury in this cauſe, had been laid 


ce before Commodore Johnſtone at the time he 
<«« put Captain Sutton in arreſt (excluſive of the 
<« ſentence of the court-martial), he ſhould have 
thought ĩt was a probable cauſe for an arreſt.” 

The cauſe was again tried before the Chief 
Baron and another ſpecial London Jury, at 
which only eight ſpecial jury-men attended, and 
the pannel was made up from the common jury- 
men; it laſted more than twenty-ſix hours, and 
another verdict on each of the four counts, was 
given againſt the Commodore with 6000l. da- 
mages. 

A motion was afterwards made, in arreſt of this 
judgment, firſt, on the ground that no ſuch action 
could lie againſt a commander in chief for 
having brought an inferior officer to trial, for an 
alledged offence againſt military diſcipline; the 
commanding officer, being puniſhable under the 


The Plaintiff's evidence was not cloſed till about one o'clock 
in the morning of the following day. The Defendant's evidence 
did not begin till near three o'clock, and during the greateſt part 
of that examination, the jury were ſo overcome with the fatigue 
they had undergone, that it is not to be wondered they were not 
then in a ſituation to give that ſort of attention which they 
wiſhed, | 


articles 


E 

articles of war for oppreſſion, if he had thereby 
injured the inferior officer, by being himſelf 
brought to trial before a court-martial *; and, 
ſecondly, if the action could lie, yet it appeared 
on the face of the record, which ſets forth the 
ſentence of the court- martial, that Captain Sutton 
had diſobeyed orders, and was only acquitted on 
account of a juſtiſication ariſing from circum- 
ſtances proved (which the court- martial did not 
however unfold) and the condition of his ſhip, 
and therefore, there was evidence on this record 
of a probable cauſe, which is always held to be a 
ſufficient bar to actions for malicious proſecutions. 
The third and fourth objections were ſpecial 
ones, and were taken to the mode in which Cap- 
tain Sutton had laid his declarations, The third 
objection was, that he had obtained a verdict 
for the loſs of prize-money, which he had not 
loſt; and, fourthly, that his third count or decla- 


ration was erroneous, and not the proper ground 


of a verdict. n 
This was the proper ſtage of the ſuit, to take 
the objection, that the action cannot lie: if it 


Act 22 Geo. II. Cap. 33. Article 33. 

If any flag - officer, captain, or commander, or lieutenant be- 
longing to che fleet, ſhall be convicted before a court - martial of 
behaving in a ſcandalous, infamous, eruel, oppreſſive or fraudulent 
manner, unbecoming the character of an officer, he ſhall be diſ- 
milled from his Majeſty's ſervice, 


B 2 had 


11 | 
had been taken ſooner, by what is called à de- 


murrer, the Commodore muſt have acknow- 


ledged, without the power of afterwards contro- 
verting, that every fact and every bad motive, 
charged againſt him, was true, which he muſt 
ever deny, and which no counſel could have ad- 
viſed him to acknowledge, when, as appears 
from the ſpeeches of the four Judges on granting 
a new trial, there was no reaſon whatever to 


expect, from the nature of the evidence, that a 


verdict would be found againſt him. 

The court on the 1 5th of June, 1785, deter- 
mined againſt arreſting the judgment ; and their 
reaſons are aſſigned in the ſpeech of Mr, Baron 
Eyre, which has been alſo publiſhed. | 

The court in this ſtage of the buſineſs were 
not at liberty to examine on what ſort of evi- 
dence the jury had proceeded. They were 
bound to hold, that the facts alledged by the 
Plaintiff in his declaration, were proved to the 
Jury ſo far as not contradicted by the record, 
and the court had only the power to determine 
on the objections in law, which aroſe from the 
nature of the action, and the defects appearing 


on the face of the record, ſuppoſing all the facts 
alledged to be true, as the jury had found them, 


unleſs ſo far as contradicted by the record it- 
ſelf. 


The court appears to have conſidered itſelf as 


bound 
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bound by former precedents, to determine againſt 
the firſt objection, which precedents, on a farther 
inveſtigation, it is hoped, will be found not to 
warrant the concluſion; but the impartiality of 
the Judges in their ſpeeches at granting a new trial, 
will never, moſt certainly, be called in queſtion, 
| | when it appears, that the ſame Judges, who, when 
they were at liberty to conſider the evidence, were 
of opinion, that the jury had given a verdict con- 
trary to the evidence, yet when the ſame cauſe 
came before them in another ſhape, have given 
judgment in ſupport of the ſame verdict, which 
they could not upon the evidence approve. 
K. ä The caſe, however, being of greater conſequence 
| to the public than it is to the private party, and 
| the great conſtitutional point being entirely new, 
a writ of error has been brought in order to obtain 
the opinion of the proper court of appeal. 
The ſpeeches of the Judges on granting a new 
| trial, have ſo fully and completely removed every 
impreſſion which the verdi& of the two juries 
might have made, with reſpect to Commodore 
Johnſtone's character, upon thoſe who are unac- 
quainted with him, the Judges have ſo clearly and 
unanimouſly declared, that nothing appeared from 
the evidence to prove malice, or want of reaſona- 
ble grounds, for his conduct towards Capt. Sutton, 
that it would be waſting time to ſay a word upon 
that ſubje&, The queſtion now, as to him, is 
| merely 
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merely with regard to the payment of a ſum of 


money; but the queſtion with regard to the pub- 
lic, is of a much more ſerious kind; and it is 
that conſideration alone, notwithſtanding the affec- 


tion I bear him as a relation, and my reſpect for 


him as a public man, which could haye induced 
me to enter into a diſcuſſion of it, | 

It ſeldom happens, that caſes which come be- 
fore the Judges in Weſtminſter-Hall, are ſtated to 
the public, till after they are finally decided, and 
it has been thought improper, to do ſo, when 
they are-to be tried by juries ; but cauſes which 
come by appeal before the Houſe of Lords, or 
before the privy council, are ſtated in printed caſes, 


both for the information of the judges, and of 


all mankind, and there ſeems no reaſon to prevent 
their being ſo ſtated, when they come before a 
court of error ; but even with regard to cauſes in 
Weſtminſter-Hall, when any new and unuſual 
queſtion ariſes which concerns the public at large, 
in any great and eſſential manner, and is not to 
be tried by a jury, it has not been unuſual, nor 


can it ever be thought improper to awaken the at- 


tention of the public, even while the cauſe 1s de- 
pending. This is one of the advantages of the 
liberty of the preſs, which is not likely to be ever 
given up. There are few things which concern 
the public more, than the deciſions of the Judges, 


on conſtitutional queſtions; and although from the 
intricacies 


* 

intricacies of the law, and the integrity and abili- 
ties, which have for a long time diſtinguiſhed the 
Judges of England, the public have been ac- 
cuſtomed, to ſhut their eyes to every thing that 
paſſes in the adminiſtration of juſtice, yet when 
any great conſtitutional queſtion ariſes, it ſeems 
the duty of every man who thinks he can explain 
the importance of the queſtion, to ſtate it fairly to 
the people, that they may be attentive to what 
is done, and take care to remedy, by ſome means 
or other, the miſchief which may ariſe from any 
dangerous deciſion. Will any man fay, that it 
would have been improper, whilſt the queſtion of 
ſnip money depended, to have explained that 
queſtion before hand, to the people, by every 
poſſible means, and could the liberty of the'preſs 
have been better employed ? 


That the utmoſt attention and decorum ought 
to be obſerved in ſtating matters of this kind, 
will readily be admitted, and every attempt to 
miſlead ought above all things to be avoided ; 
but to remove the obſcurities of law phraſes, and 
of law language, and to explain in plain and 
decent terms, to the public, the nature of any 
great conſtitutional] point, ſeems to be a duty 
which every man is called upon to perform, who 
- thinks he is in any degree able to throw light 

upon it. | aj | 

The great and enlarged talents, and the ſtill 

| | greater 
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greater integrity of the Judges who compoſe the 
Court of Error, leave no room to doubt, that this 
great queſtion will be conſidered in every poſſible 
point of view; but when the exiſtence of the 
ſtate may receive a dangerous wound, it is every 
man's buſineſs to look to it, and we are ſure, 
from the characters of the preſent Judges, that 
nothing can be more agreeable to them, than that 
the public attention ſhould be alive upon all ſuch 
occaſions. 

The fate of empires, has often depended, upon 
alterations gradually or imperceptibly introduced, 
into their ſyſtem of government, or of juriſpru- 
dence, the conſequences of which have not been 
foreſeen at the time, till their effects, when too 
late, have diſcovered the fatal error of not guard- 
ing againſt dangerous innovations, at their firſt 
appearance. 

Plaufible reaſons for the change, are never 
wanting, and it requires a habit of attention to 

remote conſequences, to enable even the moſt 
enlightened, to reſiſt the impulſe, of remedying 
a particular inconvenience, by a general regula- 
tion, becauſe the immediate benefit is ſeen, tho” 
the diſtant, but infallible effects, are often hid 
in obſcurity. | 

It will be admitted, I beheve, that fituated as 
this country is, the exiſtence of the ſtate, and the 


permanency of that happy conſtitution in which 
we 
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we all glory and rejoice, depends upon our pre- 
ſerving, that high preeminence we had once 
attained, for military diſcipline and ſpirit, in our 
fleets and armies ; our commerce may flouriſh, 
our lands may be cultivated, our manufactures may 
be enlarged, even our finances may be reſtored, 
by ſtrict ceconomy, and the ſteady application of 
talents and integrity: but if the military ſpirit is 
allowed to decline, if an attentive regard is not 
paid to diſcipline, if thoſe who may hereafter 
deſerve diſgrace and puniſhment ſhall ever be al- 
lowed to eſcape, and if thoſe who ſhall diſcover 
a truly Britiſh ſpirit in the hour of danger, 
ſhall ever be borne down by factious arts, in 
order to cover the diſgrace of others; we have 
little reaſon to hope, that the ſpirit of our officers, 
naval or military, will long continue to ſtruggle 
under ſuch diſadvantages, and the conſequences 
to our national exiſtence, are but too appa- 
rent. | 

There was a time when the people of England, 
took fide, by a natural inſtinct, with the officer 
who bravely fought the enemy; there was a time 
when they conſidered courage, like charity, as ſuf- 
ficient to cover a multitude of ſins Is this the cafe 
at preſent ? It is ſufficient to aſk the queſtion. The 
popular form of our conſtitution, - amidſt a 
thouſand advantages, has certainly this defect, 


that too many of the Promations. both in the 
navy 
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navy and army, ariſe more from parliamentary 
intereſt, than from real merit. I admit, however, 
that more abſolute governments, are not free from 
inſtances of promotions produced by court in- 
trigue, independent of merit : but miſbehaviour 
in the day of ſervice, meets with no protection in 
theſe governments; and in France, if an officer 
is diſgraced, it materially affects the preferment of 
every branch of his family: with us, on the con- 
trary, the ſame influence which procured the ap- 
pointment, too often endeavours, to protect and 
even to applaud the delinquent. 

It happens too, that the ſpirit of party, which 
when it does not forget the eſſential and great 
intereſts of the kingdom, is far from being uſeleſs, 
is often directed, not merely againſt the exiſting 
adminiſtration, but againſt the officers they em- 
ploy, in order to diſcourage men of the firſt talents, 
from ſerving under the obnoxious miniſter of the 
day.—It is to be hoped, however, that able 
officers, will be ever ready, to ſerve their country 
with ſpirit and fidelity, under the government 
which the conſtitution recognizes, and that the 
Parliament, and not the military, ſhall effect the 
neceſſary changes of adminiſtration. 

At a time when the rival powers of Europe 
are uſing every effort to prepare themſelves for 
meeting us with ſuperior force at ſea, in another 
war, is it wiſe, to hunt down and diſcourage 

| | brave 
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brave and meritorious officers, and to protect 
and elevate, thoſe whoſe courage may have been 
at beſt problematical? And ought we at this time 1 
above all others, to hazard a new experiment, | 
f upon the moſt eſſential point of naval and mi- 
litary diſcipline, by ſubjecting the neceſſaty pro- 1 
ceedings under military law, to the controul of 4 | f 
civil courts and trials by jury, however ineſti- ths 
mable theſe courts and that mode of trial cer- i 
tainly are in moſt other caſes. 
As the queſtions which ariſe in this caſe, are 
very clearly ſtated in the ſpeech of Mr. Baron 
; Eyre, in delivering the opinion of the Court upon 
the motion in arreſt of the judgment, I ſhall refer 
to that ſpeech, which has been publiſhed, and 
ſhall examine the reaſons it aſſigns, for diſcharg- 
| ing the rule for arreſting the judgment. 
| It is impoſſible not to feel the higheſt reſpect 
| for the three Judges who concurred in that judg- 
| ment“. Greater patience and attention could not 
be ſhewn, on hearing any cauſe, than was ſhewn 
in hearing the very long argument upon this. 
Neither was the decree given haſtily; for the 
Judges took a conſiderable time to conſider of 
the caſe, after the counſel were heard; and it 
| appears by the ſpeech, that there was, for ſome 


© The Chief Baron from indiſpoſition could not attend when 
the cauſe was argued. 
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time, a difference of opinion amongſt the Judges: 
but in new and important queſtions like this, 
it has frequently happened, that the true grounds 
on which they ought to be determined, have not 


been xecognized, till after repeated and ſucceſſive 
Genn 

It is ſtated in Mr. Baron Eyre's ſpeech, with 
reſpect to the firſt objection, that, © there being 
ce no adjudged caſe or other authority in our law 
« to give any ſupport to the defendant's argu- 
ce ment, it was neceſſary to preſs into the ſervice, 
cc diftinftions and refinements, in order to take 


ce the caſe out of the claſs of adjudged caſes bear- 


ce ing very ſtrongly the other way; that the caſes 
« are Webb v. Macnamara, Fabrigas v. Moſtyn, 
« Sutherland v. Murray, That theſe cafes cut 
ce up all arguments drawn from public policy 
« and convenience, becauſe public policy and 
&« convenience, if they operate at all, muſt operate 


ce with ſtrength ſufficient to bar one ſpecies of 
&« action as much as another.“ 


The ſubſtance of the argument on the firſt 
objection here alluded to, was, that this is the 
firſt occaſion, in which the queſtion had been 
ſubmitted to the courts of law, whether an action 
will lie againſt a Commander in Chief for bring- 
ing an inferior officer under his command, to 
trial. That it js a great conſtitutional queſtion, 
in which the diſcipline of the navy and army is 

dceply 
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deeply concerned. That as the queſtion is en- 


tirely new, there is no other mode of determining 


it, but by conſidering the principles of public 
policy and conveniency, and the analogy of 
other caſes. That, on the other hand, it is no 
doubt very happily the idea of this conſtitution, 
that all men may be called to account for miſ- 
conduct, and that in many caſes they may be 
ſubjected to civil damages to the party injured; 
but that this laſt remedy is not univerſal, for 
that there are claſſes of caſes, where from ſolid 
reaſons, no action for civil damages is allowed, 
but the party can only be puniſhed at the ſuit of 


the public. This is the caſe, in all - felonies, 


where the public puniſhment of the offender, is 
all the redreſs the party injured has; it is the 
caſe with regard to the Judges, the Attorney- 


General, Grand - Jury-Men, and Petty-Jury- : 
Men. Theſe actions for civil damages, have 


been gradually introduced into the law, and 
aſſimilated to the original forms of writs, It 


belongs to the Judges, in every new caſe, to 


conſider, whether, conſiſtently with general 


principles and public policy, they ought to be 


admitted, and the Judges have upon ſuch prin- 
ciples refuſed to ſuſtain actions, which in their 
tendency, would neceſſarily involve a ne 

public miſchief. 
The caſe of thoſe who ſerve in the navy ow” 
army, 
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army, is different from that of the other ſubjects; 
they are ſubjected to military law and diſcipline, 
becauſe without that ſort of law, they could not 
be effectually employed, for the ſervice of the 
ſtate. They ſurrender, by entering into either 
of theſe ſervices, many valuable privileges of 
citizens, becauſe the public policy and neceſſity 
requires that they ſhould do ſo; but on the 
other hand, they are entitled to many diftin- 
guiſhed privileges and advantages, from which 
the reſt of the ſubjects are excluded. The ar- 
ticles of war, are a complete ſyſtem, for the 
diſcipline and government of the navy and army, 
and all military offences, are puniſhable under 
theſe laws, and not ſubje& to any other. If an 
inferior officer is guilty of any military offence, 
it is the duty of the commander in chief to bring 
him to trial by a court-martial. He 1s the grand 
jury in that caſe, to find the bill of indictment, 
but he cannot himſelf fit upon the trial. If the 
commander in chief is guilty of oppreſſion in 
bringing any inferior officer to trial, the com- 
mander in chief is himſelf puniſhable for that 
offence by a court- martial. 

In the army, every officer muſt be tried by a 
court- martial appointed by his Majeſty, or thoſe 
having authority from him, and the ſentence 
muſt be confirmed by his Majeſty. In the navy, 
eyery officer muſt be tried by a court- martial 
G appointed 
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appointed by the Admiralty, or by thoſe who 
have proper authority under the act of parlia- 
ment, and the ſentence muſt be lodged, with 
the whole of the evidence, at the Admiralty, 

This ſyſtem has anſwered the purpoſe ſo well, 
that till the preſent inſtance, there never has been 
an application to the civil courts of juſtice, for 
redreſſing any injury done by a commander in 


chief, to an inferior officer, in the courſe of mi- 


litary diſcipline ; and acting within the military 
authority delegated to him, and the directions 
of the articles of war. But if any perſon in 
either of theſe honourable profeſſions, is guilty of 


an injury to another individual, not ſubject to 


military diſcipline, or if he is guilty of murder, 
felony, or even battery, or any other injury 
againſt any perſon in either of the ſame pro- 
feſſions, not acting under the proviſions of the 
mutiny act, nor in the courſe of diſcipline, he is 
puniſnable by the ordinary civil and criminal 
courts, ſo that the military law, is confined to 
what regards the diſcipline and military duties, 
of theſe two bodies of men, and does not extend 
to other matters, nor to their tranſactions with 


other citizens. The line 1s clearly and diſtinctly 


drawn. | 
The checks to prevent oppreſſion and injuſtice, 


by military men in command, towards ſubordi- 


nate officers or men, in the exerciſe of military 
| diſcipline, 
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diſcipline, do not however ariſe merely from the 
puniſhment, to which ſuperior officers are ſubject 
by the articles of war. The whole ſyſtem of 
military diſcipline, neceſfarily requires, that his 
Majeſty and the Board of Admiralty, and the 
commander in chief of the army under his 
Majeſty, ſhould be moſt particularly attentive, to 
prevent every ſuch abuſe ; and as all naval and 
military commiſſions, are held during pleaſure, 
the means of puniſhment are at hand. 

With reſpe& to commanders in chief, the im- 
portance of ſuch fituations to the public, is on 
every account ſo great, that attention muſt be 
paid, to the characters of thoſe who are appoint- 
ed; and it can ſeldom happen, indeed, that any 
very material abuſe can ariſe, from the conduct 
of ſuch ſuperior officers, to thoſe who are under 
their command. 

Beſides all this, we have the ſuperintending 
power of parliament, to watch over the conduct 
of miniſters, with reſpe& to their appointments of 
officers to fituations of high truſt, and alſo to watch 
over the condu of theſe officers themſelves. 

And laſtly, we have the cenſorial power of the 
people, to controul and overawe the whole, which 
they will ever enjoy, whilſt the liberty of the preſs 
remains. | 

Such is the ſyſtem which bas hitherto prevailed, 
and it may be proper to conſider what will be the 
probable 


L 25 1 
probable conſequences, of altering it, and of ſub» 
jecting the proceedings of military men, acting 
under the directions of the articles of war, and in 
the courſe of diſcipline, to the controul of the civil 
courts of law, by permitting actions for civil 
damages ro be maintained, and decided upon by 
men, who, however competent they may be to 
try other queſtions, and however reſpectable they 
are as the great bulwarks of every civil and conſti- 
tutional right, cannot poſhbly underſtand the cir- 
cumſtances which are neceſſary for determining 
upon a mere military offence. 

No court-martial can be held but may by this 
new plan, if there be an acquittal, become the ob- 
ject of diſcuſſion in a court of law; hardly a ſtep 
can be taken, under the authority of the articles of 
war, that may not be brought before a jury, on a 
charge of malice, in order to diſcuſs * how ſtood 
«© the heart.“ 


The noble ſpirit of our Britiſh ſailors and ſol- 
diers, ſaid one of the counſel, muſt be imputed to 


their knowledge of their poſſeſſing this peculiar 
advantage ; but they certainly could have no idea 
of poſſeſſing it, for till this cauſe was tried, there 
never was an inſtance where ſuch an action relat- 
ing to a military offence, was entertained, and if 
this new doctrine is adopted, we will ſoon ſee the 
effects of ſpirit, when entirely diveſted of the 

eontroul of diſcipline. | 
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If a commander in chief of the navy or army, 
truſted with a ſeparate command, is animated 
with the love of true glory, and with a becom- 
ing zeal for his country, it muſt be his firſt 
object, to animate every officer, ſailor, and 
ſoldier under his command, with the ſame 
honourable ſentiments; and that all may be 
confident, that none will fail in their duty, he 
muſt take care, that it be clearly underſtood, 
that no conſideration will prevent, his bringing 
to puniſhment, every man who is backward in 
doing his duty. By this, he is moſt likely to 
ſerve his country effectually, and in the purſuit 
of ſo great an object, the common maxim, 
ought here perhaps to be reverſed, and to ſay, 
that it were better ten innocent men ſhould be 
brought to trial, than that one baſe and daſtardly 
coward, ſhould eſcape. 

But if he entertained theſe becoming ſenti- 
ments for the public, he would naturally re- 
fle&, that in this country, from the nature of 
our conſtitution, the connections of men are 
ſuch, and the parties which prevail ſo. power- 
ful, that he would expoſe himſelf to great 
riſks, in bringing any man of rank or con- 
nections to puniſhment, even where the crime 
was fo glaring and palpable, that hardly any 
effrontery would be able to colour or defend it: 
but the moſt important advantages, both in 
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naval and military affairs, have often been loſt, 


eſpecially in the ſea ſervice, by offences, which 


it is often difficult to prove, and which tho' 
proved, admit of fuch colouring, as to deceive 
and miſlead the public opinion ; for the gene- 


rous nature of this country is ſuch, that they 


readily take fide with the inferior againſt the 


ſuperior, and commiſerate the perſon expoſed 
to puniſhment, whatever his crime may be, 


if ſhort of the moſt atrocious offences, 
Such an officer, meaning his country's ſervice, 
may expect to expoſe his reputation and cha- 


racter, to the moſt ungenerous attacks, if he 


keeps the ſtrict and neceſſary hand of diſcipline 
over thoſe he commands: if the relaxation of 
diſcipline has been great, under other officers, 
if party has entered into the fleet or army, and 
pains have been taken, by the heads of parties, 
to attach officers to their fide, by improper 


indulgencies, the difficulty will be encreaſed, 


and an officer who looks only to the ſervice of 
his country, will run a great riſk; of being 
borne down, 2 
But if he ſhould have magnanimity, and public 
ſpirit enough, to face all this, and be determined 
to do his duty, and to compel every man to do 


his duty likewiſe, let him be told, after this new 


ſyſtem is introduced, You may be willing to 


riſk your life, in the ſervice of your country, you 
5 may 
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may be willing to look all the powerful factions | 
and combinations of the kingdom in the face, 
but are you willing, to have every ſtep you take 
in the diſcipline of your fleet or army, ſubmitted, = 
after your return, to the diſcuſſion of a jury of 
land-men, who cannot underſtand a profeſſion to 
which they have not been educated, who cannot 
enter into the intricacies of military manceuvres, 
who cannot ſee the importance of every delicate 
link in the chain of diſcipline, who cannot adopt 
the feelings of military men in matters which re- | 
gard their peculiar profeſſion, who cannot even 
underſtand the language which theſe profeſſions 
are obliged: to uſe? And are you willing to be 
ſubjected to verdicts for damages recovered 
againſt you, to the amount perhaps of your hard- | 
earned fortune, and obtained by an artful im- 
poſition, on the generous humanity of a jury 
ſo compoſed, and ſo utterly incompetent to the 
trial of ſuch a queſtion ? Is it likely, if this new | 
plan is adopted, that under ſuch circumſtances, 
and with ſuch diſadvantages, any officer will be 
found, to do his duty fairly and effectually in 
bringing delinquents to trial ? 

But it is ſaid, this is not a new queſtion, for 
the caſes referred to by Mr. Baron Eyre, © have 
te cut up all Nn drawn from public policy 
te and convenience.” — 

The firſt of theſe caſes, in the order of time, 


was 
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| was that of Fabrigas v. Moſtyn, which is well 
known to have been an action for falſe impri- 
ſonment, brought by Fabrigas againſt General 
Moſtyn, the governor of Minorca, who had 
arreſted and impriſoned Fabrigas, a native of that 
country, and baniſhed him to Spain, This pro- 
ceeding of the governor, was not founded on any 
articles of war, nor was it in the courſe of military 
diſcipline; for Fabrigas was not in the navy or 
army, but a ſubject inhabitant of the iſland. The 
| governor happened to be a military man, but no 
law requires, that military men only, ſhall be 
appointed to ſuch governments. His power and 
authority as governor over the inhabitants, is of 
quite a different ſort, from his power over the 
troops as commander in chief, and the articles of 
| war, have nothing to do, with the power he exer- 
eiſes as governor over the civil inhabitants: be- 
fides, the whole foundation of the action, was, 
| that the impriſonment and ſubſequent ſentence of 
baniſhment, was not only arbitrary and oppreſ- 
five, but illegal, and not to be vindicated upon 
any authority whatſoever, with which the gover- 
nor was inveſted. The action againſt him, was 
| | ſuſtained, and one of the principal grounds aſſigned 
| by Lord Mansfield, for fuſtaining it, was, that 
if he was not puniſhable in that mode, he could 
* not be puniſhed at all. | 
Poes this apply in principle or common ſenſe 
| 55 to 
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to the preſent caſe? Does the public convenience, 
does the diſcipline of the navy and army, require 
that governors abroad, ſhould be under no con- 
troul whatever, with reſpect to proceedings, not 
founded on the articles of war, nor reſpecting 

mil tary perſons in the courſe of diſcipline? 
The next caſe, is that of Wall (not Webb) 
v. Macnamara. This was an action for falſe 
impriſonment, by Wall againſt the governor of 
Senegambia in Africa, The circumſtances of the 
caſe were very ſtrong. Macnarhara the governor, 
was only, in point of military rank, a lieutenant, 
in the company of which Wall was captain. He 
had ſent Wall to take the command at Fort James 
in Gambia; Wall returned on account of his bad 
health, under a certificate of the ſurgeon there, 
leaving the command to the next in ſeniority, but 
without leave from the governor; there was no 
enemy, no mutiny, no danger. On his arrival 
at Senegal, he was ordrred into arreſt, and put 
under the cuſtody of Parker, whom the governor 
had appointed provoſt-marſhal, for that pur- 
poſe, directing him to carry Wall back in a 
{ſchooner to Fort James, and keep him in cuſtody 
till further orders. There not being a ſufficient 
number-of officers to form a court-martial, the 
governor wrote to the Secretary of State for the 
King's pleaſure. Wall had been confined ſeven 
months at Fort James, with indulgence from the 
provoſt- 
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provoſt-marſhal of walking on the baſtions, when the 
governor arrived there, with ſome of the council, 
in the courſe of a tour through the province, and 
there not being accommodations for all of them, 
he ordered Wall to be removed, and confined in 
a ſmall room in the tower of the fort, ſix feet 
eight inches ſquare, put a centinel on his door, 
prohibited any perſon from viſiting him, and denied 
him the right of walking on the baſtions for freſn 


air. On the governor's leaving the place, he or- 


dered him to be continued in the tower, where 
he remained for a month longer, when the gover- 
nor being ſuperſeded, he was releaſed by the new 
governor. Parker the provoſt-marſhal ſwore, that 
the governor had offered him 1 cool. if he kept 
his priſoner in ſuch a manner, that the governor 
might get his company, by his death. The jury 
gave 1000l. damages. 


In this caſe, the governor acted in quality of 


governor, but it is true, he acted under that 
branch of his authority as governor, which made 


him commander in chief, and he exerciſed his 


authority over an officer under his command, and 
for an offence puniſhable by the articles of war; 
but Lord Mansfield ſtated the action to be, for 
illegally impriſoning the plaintiff, The effence 
of the offence for which the jury gave dama- 
ges, was, a clear, manifeſt, and important de- 
viation from the rules and cuſtoms of the army, 
bi: by 
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by confining Wall to a fort of dungeon in a 
ſultry climate, for a very trivial diſobedience of 
orders, whereas an arreſt, is all that is uſual in 
ſuch caſes. This of itſelf, implied malice, and as 
it exceeded the powers delegated to Macnamara 
by his commiſſion, was the proper ground of ſuch 
an action. But it was a ſtrong aggravation; that this 
was done with a moft wicked intention to deprive 
Wall of his life in order to get his commiſſion; 
there could therefore be no doubt that the action 
was very properly ſuſtained, and the verdict of 
the jury moſt juſt and proper. That this was the 
eſſence of the offence, will appear from this, that 
if the governor had merely put Wall under an. 
arreſt, for the diſobedience of orders, and had 
acted agreeably to the articles of war, and the 
rules and cuſtoms of the army, and had not there- 
fore exceeded his powers, he would not have 
been puniſhable in this mode, whatever malice 
might have been in his heart. Nor could the 
action have been ſuſtained, as the diſobedience of 
orders was manifeſtly a probable cauſe. 

The great queſtion, whether or not ſuperior 
officers are liable to an action of damages, for 
proceedings againſt inferior officers, when acting 
within the powers allowed by the articles of war, 
and in the courſe of diſcipline, was not, in that 
caſe, ſubmitted to the opinion of the Court, by 


any motion in arreſt of the judgment; and ſuch 
a motion 


1 
a motion could not have ſucceeded, becauſe in 
that caſe, the governor had not acted within his 
powers, and agreeably to the rules of the army 
and the articles of war. 
Another caſe (not referred to by Mr. Baron 

Eyre) was ſtated, which illuſtrates this. It was 
 faid to be an action by Grant, a bombardier, 
againſt Shad, his captain, for beating the plain- 
tiff at a battery at Gibraltar, and a verdict was 
given for 20l. damages. It is evident, that Shad 
had no right, under the articles of war, to beat 
the bombardier ; he had exceeded his power, and 
was therefore liable to a civil action on that ac- 
count. - But in the preſent caſe the Defendant is 
not charged, in the firſt count, or declaration, as 
having acted 7i/legally, or as having exceeded his 
powers. The preſent attempt is, to ſubject the 
proceedings of a Commander in Chief, to the 
judgment of a jury, when acting within the mili- 
tary powers veſted in him, and acting according 
to the articles of war, and in the courſe of diſci- 
pline. 

The next caſe is that of Sutherland againſt 
Murray. The action was brought, for illegally 
ſuſpending Sutherland, as Judge of the Admiralty, 
over whom, as Judge of the Admiralty, the Go- 
vernor had no juriſdiction, and the learned Judge, 
who tried the cauſe, told the Jury, that in ſo 
ſuſpending him, the Governor had exceeded his 

E authority. 
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authority. The articles of war, were out of the 
queſtion, and if Murray could not be puniſhed 
in this mode, he could not be puniſhed at all. 
Some other caſes were referred to, by Captain 
Sutton's counſel, though not mentioned by Mr. 
Baron Eyre. In the caſe of Barwiſe v. Keppel, 
a ſerjeant brought an action againſt the late 
General Keppel, for having reduced him from 
the rank of ſerjeant to the ranks. He had been 
ſuſpended by a regimental court-martial, for ſix 
months, which General Keppel did not confirm, 
but proceeded on his own authority. A verdict 
was found for the plaintiff, ſubject to the opinion 
of the court, upon a caſe ſtated, and the judg- 
ment was for the defendant, upon grounds, 
which do not relate to this great general queſtion, 
and therefore that caſe is not a precedent on 
either ſide ; but if that caſe had been determined 
againſt Keppel, it would not have amounted. to a 


precedent, as the foundation of the action was, 


the illegal authority aſſumed, by a regimental 
court- martial in the firſt place, and 2dly, the 
illegal exerciſe, of the private authority of the 
commanding officer, in reducing him, by his 
own will, to the ranks, which it was admitted on 
all hands, he had not authority to do, as the 

articles of war then ſtood. 
The caſe of Swanſton and Molloy, is ſaid to 
have been an action of falſe impriſonment by the 
purſer 


tt. 4 
purſer of the Trident man of war, againſt the 
captain, who had confined him for three days, 
without hearing his defence, and as ſoon as he 
received a letter from the plaintiff, ſtating the 
facts, he was releaſed. In this caſe, the captain 
did not act agreeably to the rules of the navy, 
and could not be protected under the articles of 
war or the courſe of diſcipline; for the captain 
of a ſhip has no power to put an officer under an 
arreſt, except for the purpoſe of trial, and if he 
does not bring him to trial, the confinement is 
illegal, and a ground for an action. 

The caſe of a carpenter in the artillery at 
Gibraltar, againſt General Sabine, was men- 
tioned by Lord Mansfield in giving judgment 
on the caſe of Fabrigas and Moſtyn. The action 
was for confirming the ſentence of a court- mar- 
tial, by which the plaintiff had been ordered to 
be whipped, and the jury gave J. o damages. 
His Lordſhip obſerved, that nobody ever thought 
that the action could not lie, and there could be 
no doubt, that the action lay, becauſe it is ſtated 
to have been proved at the trial, that the tradeſ- 
men who followed the train, were not ſubject to 
martial law. | | 

It appears therefore, that this great queſtion, 
ſo intereſting to the public, has never yet been 
determined, and that it is now for the firſt time, 
E 2 ſubmitted 
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ſubmitted to the conſideration of the Judges, 
and of the public at large. 

Mr. Baron Eyre has further ſtated, that the 
principle of the action is aſcertained, in the 
two caſes of Saville v. Roberts, and Jones v. 
Gwyn, and that the principle is general and 
univerſal. 

The doctrine laid down in theſe caſes was 
ſtated by Captain Sutton the plaintiff's counſel 
to be, that where-ever a man is unjuſtly and 
F maliciouſly proſecuted for any crime or 
* offence, which either endangers his life, de- 
„ prives him of his liberty, hurts him in his 
< reputation, or injures him in his property, 
e for either of theſe fingly, he may have an 
action.“ The maxim is laid down in very 
general terms, but is it univerſal ? Does it apply 
to the caſe of an attorney-general filing infor- 
mations ex officio? All the books ſay that it does 
not. Will it be alledged that the Lords of 
the Admiralty ordering a court-martial on an 
officer, are ſubject to an action for a malicious 
proſecution if the party is acquitted ? Does the 
term of proſecuted, made uſe of in this maxim, 
apply to the proceedings under martial law ? 
Have they ever been called proſecutions? Can 
it be ſuppoſed, that theſe ſorts of proceedings 
were under the view of the learned Judges, 

when 
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when they laid down that general maxim? And 
is it not evident that they had nothing under their 
conſideration, | but thoſe uſual proceedings in 
courts of law, which are known and diſtinguiſh- 
ed by the name of proſecutions? At the time 
that maxim was laid down, there had not oc-. 
curred a fingle caſe, which had any relation to 
the proceedings under military law; that matter 
had never been agitated, nor any argument 
upon it, ſubmitted to the conſideration of the 
court. But with reſpect to proſecutions, theſe 
had often been the ſubje& of conſideration, 
and the learned Judges had ſufficient * 
to give an opinion as to them. 

But befides the great line of diſtinction, be- 
tween caſes ariſing under the articles of war, 
and the courſe of diſcipline in. the navy and 
army ; there is another ground, which applies 
from the analogy of adjudged cafes to the preſent 
- caſe. The commander in chief of a fleet or 
ſquadron, and the general of an army, is called 
upon by his duty, to watch over the conduct 
of every officer under his command, and to 
bring them to trial for every military offence. 
He cannot himſelf fit as judge, but he repre- 
ſents the ſtate, in acling as the public proſe- 
cutor. If he negle&ed this part of his duty, 
he would be puniſhable ; and if he ſhould 

abuſe his truſt, he is ſubjedt to be tried by a 
| military 
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military court- martial. The checks which are 
neceſſary to reſtrain officious private proſecutors, 
who can be puniſhed in no other way, than by 
actions upon the caſe for damages to the party 
injured, cannot be neceſſary with reſpect to 
him; and it appears, from the ſame caſe of 
Saville and Roberts, that in the opinion of the 
court, thoſe perſons were exempted from civil 
ations, whoſe duty called upon them, to be 
public proſecutors. 

It was therefore argued on behalf of the 
Defendant in this caſe, that it is not true in 
general, that every wrong is the foundation of 
an action for civil damages ; that on the con- 
trary, ſeveral claſſes of men, are not puniſha- 
ble in that mode, but only at the ſuit of the 
public, becauſe the public convenience re- 
quires, that it ſhould be ſo. That no action 
could lie againſt a Judge, for improper con- 
duct in the exerciſe of his functions, nor 
againſt jurors; that they were puniſhable only, 
by a proceeding at the ſuĩt of the public, and 
that the reaſon of this, as laid down by Lord 
Chief Juſtice Holt, in Salkeld 397, was, © be- 
% cauſe it is on account of the neceſſity and 
policy of the thing; it is impoſſible to ſup- 
« poſe, that any individual would ever execute 
any judicial office, if he was liable in every 
* ;nftance, to the action of the party.” There 

13 
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is great propriety in the expreſſion uſed by that re- 
markable Judge: if they are liable to ſuch an 
action, in any in Fance, they muſt be liable in every 
infance : if it were permitted to an individual, on 
account of any circumſtances which could poſſibly 
be ſtated, demonſtrating malice on the part of the 
Judges, to bring an action, the conſequence would 
be, to make it poſſible in every caſe to bring the 

action. The reſult of actions brought properly 
and improperly, would undoubtedly be different ; 
but who would act as a Judge, if in every in- 
ſtance he was liable to have an action brought, 
and his character required to be vindicated by a 
verdict in his favour ? 

In the caſe of Fabrigas and Moſtyn, Lord 
Mansfield ſaid, that the reaſon why actions do not 
lie againſt Judges, is, in the firſt place, they do 
the buſineſs of the whole kingdom; and if it were 
poſſible that experiments could be tried to harraſs, 
vex, degrade, and inſult great magiſtrates who do 
all the buſineſs of the nation, civilly, and crimi- 

4 nally, the country would be in juſt ſuch a condi- 
tion, as if every man might bring an action for a 
common highway, which it is well known is not 
allowed ; it muſt be by a public proceeding. An- 
other reaſon has been aſſigned for this exemption 
of the Judges, that all their judgments are reviſa- 

ble, except thoſe given in the dernier reſort. 

The public however run little riſk from this 

exemption 
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exemption of Judges from ſuch actions. The 
care that from the nature our conſtitution, and 
the checks it affords, muſt always be taken in the 
appointment of Judges, is orie important ſecurity; 
another is, that their decrees, except in the Houſe 
of Lords, are ſubject to review; and a third is, 
that they may be puniſhed by a public proceed- 
ing. 

It was juſtly argued, that the fame principles of 
public convenience do apply to the cafe of com- 
manders in chief ; that they were bound by their 
public duty, to inſpect and keep a watchful eye 
on the conduct of all under their command ; that 
they were bound to bring to trial and puniſhment 
all that were guilty of military offences, and the 
very commiſſion under which a commander in 
chief is empowered, to affemble courts-martial 
upon the complaint of other inferior officers, au- 
thorizes and empowers him to appoint courts- 
martial as often as he ſhould ſee occafion ®, 

That 


Commodore Johnſtone's commiſhon from the Admiralty, dated 


26th of January, 1781, contains the following clauſe: 


For the better maintaining a proper government and ſtrict di- 
ſcipline in the ſquadron under your command, we do hereby au- 
thorize and empower you to call and aſſemble courts-martial in 
foreign parts as often as you ſha!l ſee occaſion. And whereas 
commanders in chief of his Majeity's ſhips, employed in foreign 
parts, have ſometimes neglected to hold courts. martial for en- 
quiring into the occaſion of the loſs of his Majeſty's ſhips when 
ſuch misfortunes have happened, whereby the crown has been put 
to an unnecefſary expence, and the officers and companies to 
great inconveniences by being kept out of their wages z you are, 

in 
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That the public ſafety more ſtrongly required 

of tliem, this eſſential duty, eſpecially in time 
. of war, than it required of the Judges, to execute 
their office on the bench, but that it was impoſſi- 
ble to ſuppoſe, that any commander in chief, 
would execute this important truſt, in the man- 
ner the public ſafety required, if he was liable in 
every inſtance, to an action of damages, and that 
theretore, the public convenience required that 
he too ſhould be protected, as the Judges are, 


from any action for civil damages, more eſpe- 


cially, as the points of military diſcipline, were 
peculiar to.that profeſſion, and could not be pro- 
perly judged. of, except by military men ; that 
Juries of citizens at large were not his peers, could 
not be actuated with the fame feelings and ſenti- 
ments, and did not riſk, by any verdict of theirs, 
to be cver themſelves involved, in the conſe- 
quences of the law which they might create. 
That beſides, in the caſe of commanders, as 
in that of the Judges, the perſons under his mili- 
tary authority, run little riſk of any abuſe of his 
power, both becauſe of the checks which the 
nature of our conſtitution provides, againſt the 
appointment of improper perſons, to high naval or 


in caſe of ſuch an accident, to cauſe a court-martial to be aſſem- 
bled as ſoon afterwards as poſſible, to try the officers and com- 
pany for the ſame, and to tranſmit to our ſecretary the proceed- 


ings and judgment thereupon. 
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military commands; and becauſe he is puniſha- 
ble by the articles of war, for every ſuch abuſe, 


and is expoſed beſides, to the diſgrace, which 


Judges are not expoſed to, of being removed at 
the pleaſure of the Crown, in conſequence of 
every flagrant breach of duty. Mr. Baron Eyre, 
however, ſtates, that the caſcs have no reſem- 
blance, and gives this reaſon, © Becauſe the law 
te gives faith and credence to what Judges and 
* Jurors do; and that therefore there muſt always, 
ce jn what they do, be cauſe for what they do, and 
te there never can be any malice in what they do. 
ce The preſumption of law, that Judges and Jurors 
&* do nothing cauſeleſsly and maliciouſly, does not 
te derogate from the univerſality of the princi- 
« ple.” | | 

This account of the reaſon, why no action 
lies againſt Judges, for any thing done in the 


execution of their offices, ſeems to be taken from 


Coke, 12 Report, Lloyd and Barker's caſe, who 
ſpeaks, „of a violent and vehement preſumption 
© in the caſe of Judges, that thoſe who have 
ce ſworn to do their duty, will do it.” The ſame 
great authority, Coke gives as another reaſon, 
te that the King is ſuppoſed to do all the buſineſs, 
te and therefore bringing an action againſt Judges, 
eis bringing an action againſt the King.” 
But it may be aſked, why does the law admit 
this vehement preſumption? Why does the law 
give 


| 
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pive faith and credence to what they do? for 
the law is not ſo capricious as to give way to 
preſumptions without ſome ground and reaſon: 
It cannot be, that Judges in all times and in 
every period of our hiſtory, have acted exactly 
agreeably to the ſtrict line of their duty, neither 
has this violent preſumption, prevented in all 
times, the puniſhment of Judges The preſump- 
tion has only protected them from actions for 
civil damages, and it appears to have done ſo 
for the reaſons aſſigned by Lord Chief Juſtice 
Holt and Lord Mansfield; which reaſons and 


principles, apply with equal force, for the pro- 


tection of commanders in chief; and if it were not 


for theſe reaſons, founded on public policy and 


expediency, Judges who are accuſed of having 


cauſeleſsly and maliciouſly exerciſed upon other 


men, to their damage, powers incident to the 
ſituation of Judges, would undoubtedly be ſub- 
ject to this ſpecies of action for redreſs. They 


would be in the condition of every other ſubject 


of this country, who being put in authority, has 
reſponſibility annexed to his ſituation. 

Mr. Baron Eyre further ſtates, * that the diſ- 
ce tinction contended for, by the defendant's 
te counſel, is dangerouſly looſe -and indefinite; 
© for that if a commander in chief ſhall be held 
© to have a privilege to bring a ſubordinate 
" officer to a court-martial, for an offence 
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* which he knows him to be innocent of, under 
* colour of his power, or of the duty of his 
„ firuation, to bring forward enquiries into the 
10 conduct of his officers, the propoſition is too 
« monſtrous to be debated.” 

But is this propofition more monſtrous than 
that which is acknowledged and recognized to 
be the clear eſtabliſhed law of this country? 
namely, that a Judge has the privilege of deter- 


mining what he knows not to be law, to the 


prejudice of an individual, and that too from 
motives of the blackeſt malice, under the colour 
of his power, and yet no ſuch action as this will 
lie againſt him. It is fit, from reaſon; of public 
utility and convenience that it ſhould be fo, and 
he can be puniſhed for it in another way; but 
it is equally fit, and for more preſſing reaſons of 
public policy and expediency, or rather neceſſity, 
that commanders in chief, ſhould be equally 
protected, and they too can be puniſhed in ano- 


ther way, becauſe with reſpect to both, it ſuch 


actions are allowed in the ſtrongeſt caſe that can 
be put, they muſt be allowed in every caſe. But 
neither the judges nor commanders in chief, are 
exempted from ſuch actions, except when they 
act ſtrictly in the exerciſe of their peculiar func- 
tions ; for if they commit any other abuſe, except 
in the exerciſe of their peculiar functions, they 


are not exempted from puniſhment in this mode. 
Is 


| | 
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Is the doctrine more looſe with reſpect to com- 
manders in chief, than it is with regard to the 
Lords of the Admiralty ordering courts- martial, 


and is it meant that they too are ſubje& to ſuch 


ſort of actions? 
Mr. Baron Eyre, ſeems in ſome meaſure, to 


call in queſtion, alſo, the neceffity of obedience 


in all cafes, to the orders of a ſuperior officer, 
and he puts the caſe of a man ordered to the 


maſt head, who the ſuperior officer knew, was 


incapacitated by ſome be dily infirmity, from 
doing it, and that he muſt infallibly break 
his neck in the attempt, and ſays, if the 


order was obeyed, and the man killed, the officer 


might be tried for murder. This doctrine, if 
held to be law, would be of very ſerious conſe- 
quence indeed to the diſcipline of the navy and 
army. The articles of war, require obedience 
only to lawful commands. If ſuch an order, as 
is ſtated, ſhould be given, and diſobeyed, a 
court-martial would try it, and determine whe- 
ther or not it was a lawful command. If it was 
obeyed, -be the conſequence what it might, there 
would be an end of the diicipline of the navy, 
if the officer could be tried for murder : for if he 
could beſo tried, in the worſt caſe that could be put, 
he might be tried in every caſe, and he would be 
anſwerable to be tried for his life for any accident 
occaſioning death TIO to any man in his 


ſhip, 
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ſhip, or under his command, in the execution of 
any hazardous order; nay, he might be tried, for 
every ſhip and for all the lives on board, that 
ſnould be loſt, by obeying any order from him. 
It is not ſufficient to ſay, that he could only be 
convicted, when he knew that the infallible con- 
ſequence of his order would be, the death of the 
man, or the loſs of the ſhip, becauſe if he can 
be tried in any ſuch caſe, he may be tried in 
every caſe ; and what an occaſion would ſuch a 
doctrine afford, to perſons unwilling to do their 
duty, of obſtructing the public ſervice, by threat- 
ening proſecutions, in conſequence of every order, 
and foretelling what would happen if obeyed, 
having themſelves in a great mcaiure, the power 
of fulfilling their prediction. 

It is faid in the ſpeech, © that there is a wide 
cc difference, between indulging to ſituations a 
« latitude touching the extent of power, and 
« touching the abuſe of it; that in ſome caſes, 
« the power ought to be unbounded, but in 
© no caſe is it neceſſary that it ſhould be abuſed, 
« nor is it poſſible to ſtate a caſe, where it can 
© be abuſed with impunity.” 

This doctrine does not ſeem to apply to the 
preſent queſtion, unleſs it is meant, that every 
abuſe of power is ſubject to this ſpecial mode 
of puniſhment, by a civil action for damages, 
which certainly cannot be maintained, after what 
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has been faid as to judges, jurors, and the attor- 
ney.general. This however ſeems to be the 
opinion laid down in the ſpeech, for it is ſaid 


that the learned Judges have entered into all 


the difficulties concerning the fituation of 


officers, whoſe honours and fortune may come 
to be at ſtake, but they think, that the eſta- 
bliſhed juriſdiction of the country cannot be 
eluded; their juriſdiction muſt be preſumed 
equal to their functions, and that they will do 
their duty: at any rate, all men hold their 
ſituations in this country, upon the terms of 


ſubmitting, to have their conduct examined 


and meaſured, by that ſtandard, which the 
law has eſtabliſned: that men of honour will 
do their duty, and abide the conſequences.“ 


The queſtion however, is, whether it be the 


law of this country, that commanders in chief, 
acting under military powers and the articles of 
war, in a courſe of diſcipline, are, any more than 
Judges, liable to ſuch ſort of actions; and, as it 
has never yet been ſo determined, what will be 
the probable conſequences to the ſtate, if this 
doctrine ſhall be now eſtabliſhed for the firſt 
time? It may be often advantageous for the pub- 
lic ſervice, that judges ſhould enlarge their juriſ- 
diction ; but in this caſe, it is important to con- 
ſider, in what light this new doctrine will be 


viewed by military men. 
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If an oficer truſted with command, is deſirous 
of ſhewing malice, againſt an inferior officer, 
is it likely, that he would chuſe the hazardous 
made of bringing him to a court- martial, when ſo 
many other ſafe methods of venting malice, muſt 
neceſſarily be open to him? Is it fit to diſcou- 
rage the bringing military offenders to trial for 
miſconduct, before courts- martial? Is it at pre- 
ſent too much the diſpoſition of commanders in 
chief, by ſea or land, to- bring forward ſuch 
queſtions? Has their zeal for the-public ſervice 
been remarkably diſtinguiſhed in this way? Does 
no odium attend ſuch proceedings, however much 
called for by the occaſion ? Is any praiſe got by 
this fort of ſalutary ſeverity? What is likely to 
be the conſequence of throwing this new difficulty 
in the way? Mr. Baron Eyre in the ſpeech 
has ſuggeited an anſwer to this queſtion, Men 
* of honour. will do their duty, and abide the 
« conſequences.” «But may it not be ſaid, «Let 
ce Judges, Jurors, andthe Attorney-General, then, 
ce be ſubject to ſuch actions; and let the ſame 
anſwer be applied as to them, Men of honour 
ce will do their duty, and abide the conſequences.” 

Mr. Baron Eyre next takes notice of the order 
of the Juſtices of gaol delivery, printed at the 
end of Keeling's Reports; that order is in the fol- 


lowing words: That no copy of indictments fo 


« felony, be given, without ſpecial order, upon 
© motion 
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te motion made in open court, at the general gaol 


te delivery, for of late, frequency of actions againſt 


te proſecutors, which cannot be without copies of 
« indictments, deterreth people from proſecuting 


te for the King upon Juſt occaſions.” | 
The argument ſtated for the defendant, with 


reſpect to that order, was, that even in the caſes 
of actions againſt private proſecutors, which were 


no doubt eſtabliſhed long before in practice, the 
danger of encouraging ſuch actions, was felt by 
the Judges to be of ſo ſerious a nature to the public 
intereſt, that it was thought neceſſary, to make 
that order, to enable the Judges to controul thoſe 
eſtabliſhed actions, by withholding the evidence 


ariſing from the indictment. It was by that 


means, that private proſecutors have ever ſince 


been leſs diſcouraged; ſince the Judges muſt 
now be fatisfied in each particular caſe, that 


malice, and want of probable cauſe exiſted, before 
the private proſecutor can be harraſſed with an 
action of this ſort: But the diſtinction between 
a private proſecutor and one whoſe peculiar duty 
to the public requires that he ſhould bring pro- 
ſecutions, was ſtrongly inſiſted upon, as a ſuffi- 
cient ground for protecting the Attorney-Gene- 
ral and commanders in chief, and that their, con- 
duct ought to be controuled, not by this, but by 
a different ſort of proceeding. In the caſe of 


the Attorney-General, the power of the Judges 
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to refuſe copies of the indictments, might afford 
a degree of protection; but the law has gone | 
further, it has very properly given him a general 
protection. In the caſe of commanders in chief, 

however, none but a general protection can be | 
given; for the Judges have no power over the | | 
records of courts-martial. | 

It was not contended, that the Judges had by 
that order, aſſumed a power of refuſing ſuch 
actions, to any particular claſs of caſes; but it 
was argued, from this inſtance of debarring the 
ſubjects from the uſe of public records, in order 
to controul ſuch actions, that when actions of 
this ſort were attempted againſt new claſſes of 
men, who hitherto had never been conſidered as 
ſubje& to them, who without being ſubject to 
ſuch actions, were under ſufficient checks and 
controul againſt the abuſe of their powers, and 
where the public intereſt muſt moſt evidently 
ſuffer by allowing them, it was the duty of the 
Judges, to conſider the conſequences to the public, 
of ſuch an innovation; and that it was in their 
power, as well as it was their duty, to determine 
from the analogy of other exemptions, that no 
ſuch action can lie. 

That it is in the power of the courts of law, to 
refuſe to allow actions to be brought in new caſes, 
where it appears to them that the public intereſt 
would be materially injured, by admitting ſuch 

actions, 


WS 


actions, will hardly be diſputed, and a remark- 


able inſtance of this occurred, in a caſe reported 
by Douglas, 572, Le Caux v. Eden, where the 
Court of King's Bench, refuſed to allow an 
action of this fort. It was the caſe of an action 
of treſpaſs, brought by the owners and failors 
of a ſhip, which had been taken by a private 
ſhip of war, but by the Court of Admiralty was 
declared to have been wrongfully captured, 


and actions of treſpais were attempted to be 


brought againſt the captain, and might equally 
be brought againſt the crew of the privateer, to 
' redreſs their wrong. It was a new caſe, but 
there was no ſtatute prohibiting ſuch an action, 
and the analogy of other actions for treſpaſs, 
ſeemed to permit the action in this caſe ; but the 


Court, on that great principle of public conve- 


nience, and the diſcouragement which it would 
give, in time of war, to the capture of the 
enemy's veſſels, refuſed to permit theſe actions. 
_ Having thus ſtated, on the great conſti- 
tutional queſtion, what has occurred to me, 
from an attentive conſideration of the caſe, and 
of the arguments of the counſel on both ſides, 
on this firſt branch of the motion in arreſt of 
judgment, it may perhaps ſeem foreign to my 
object to take notice of the other branches of 
this motion; but it has occurred, that as it is of 
ſuch intereſting conſequence to the exiſtence of 
G2 the 
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the ſtate, that no dangerous determination ſhould 
be given, in the preſent cauſe, that can affect 
the diſcipline of the navy and army, it is in 
fome degree a duty to ſtate the other grounds 
for arreſting this judgment, becauſe if theſe 
other grounds are well founded, and that the 
Judges in Error ſhould be diſinclined to decide, 
at preſent, one way or the other, on the great 
conſtitutional queſtion, the publie may be in 
ſome meaſure ſafe, if I can ſhew that the judg- 
ment ought to be arreſted on theſe other grounds; 
and then the great queſtion may be left untouched, 
till another occaſion ſhall ariſe, when ſober reaſon 
and found policy may be liſtened to, with more 
impartial attention, by all men. 

The argument ftated by Mr. Baron Eyre, in 
fupport of the next obje&ion, namely, that upon 
the face of the record, a probable cauſe appears, 
is ſo clear, fo well expreſſed, and fo convincing 
that nothing can be added to it. The opinion 
of that able Judge on this head, is ſupported by 
the authority of the caſe of Jones v. Gwynn, 
as reported by Lord Chief Baron Gilbert, 215, 
in which Lord Chief Juſtice Parker delivered 
the opinion of the court, in the following words : 
«© The determination of the proſecution, muſt 
te be ſuch, as does not admit of à reaſonable cauſe 
* for the proſecution, as if a pardon be pleaded, 


ff which in ſome ſort admits guilt, or a juſtifica- 
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* tion, which admits the fact, and conſequently 


« a reaſonable cauſe of complaint.“ 


Mr. Baron Eyre has with great ability, ſtated, 


that the ayerment againſt the defendant, that he 
knew the ſhip had received damage, and that 
he knew the plaintiff obeyed his orders as far as 
the ſtate and condition of his ſhip would permit, 
will not deſtroy the effect of the probable cauſe, 
which appears upon the record, becauſe it will 
not be preſumed, that the defendant knew, that 
the facts would amount to a juſtification, in the 
judgment of the court-martial. In confirma- 
tion of this opinion, it may not be improper to 
obſerve, 1ft. That the rules and practice of the 
navy require, that officers ſhall be brought to 
trial, where the corpus delicti, the exiſtence of 


an offence injurious to the public ſervice, ap- 


pears, although the juſtification be ſelf-evident 
and clear, and known to be fo, to thoſe who 
order the trial, as in the caſe of a ſhip loſt in a 
ſtorm, or taken by the moſt unequal ſuperiority 
of force. 2dly. It has been very properly laid 


down by Lord Mansfield, that in trying the 


legality of acts done by military officers, in the 
exerciſe of their duty, particularly beyond ſeas, 
great latitude ought to be allowed, and they 
ought not to ſuffer for a ſlip of form. 3dly. 
The court- martial which tried Captain Sutton, 
were employed ſor nine days, in examining 

into 
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into the juſtification which he ſet up, and 
after all, the ſentence does not ſet forth 


that he was acquitted unanimouſly, nor does 
the ſentence ſay, that the charge was malicious, 


though that has in ſome other caſes been done. 


4thly. The opinion that no juſtification can be 
ſet up in a naval engagement for diſobedience 
of orders, where the order is ſuch as can be phy- 
ſically obeyed, muſt appear to be pretty general 
in the navy (and it is ſtrange that it ſnould not 
be ſo entirely), ſince one of Captain Sutton's prin- 
cipal witneſſes, an old officer, gave the following 
anſwer, when examined on the firſt trial at Guild- 
hall. 

Being aſked, © Do you think, when an officer 
c diſobeys the orders of his commander in chief, 


e that he ought to be ſuperſeded,” he anſwered, 


« I think ſo.” 

Q. © If, after you-had repreſented the condi- 
* tion of your ſhip, I had given you poſitive or- 
ders to cut or flip your cable immediately, 
& would you have obeyed theſe orders? A. T 
* would have ſunk my ſhip to bave obeyed my 
* orders; I know no ſuch thing as diſobedience 
& of orders, let them be what they will.” 

There does not, therefore, ſeem to be any 
ground, for doubting of the evidence, of the pro- 
bable cauſe, appearing on this record, nor as to 
its effect for arreſting the judgment; and accord- 

ingly, 
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ingly, Mr. Baron Eyre proceeds to another ground 
for determining againſt the motion in arreſt of 
judgment. 

He ſtates, That the plaintiff Sutton, was 
.* brought to a court- martial, upon a charge con- 
&« fiſting of two diſtinct articles, which refer to 
ti two diſtinct articles, for the government of the 
navy: the 1ſt, for delaying the public ſervice ; 
ce the ſecond, for diſobedience of orders. That 
* he is acquitted of the firſt generally; that it is 
„ impoſſible, therefore, to find in the ſentence 
* probable cauſe for this part of the charge; and 
* though there be probable cauſe for the other 
© charge, yet, after a verdict, the jury muſt be 


taken to have given damages for that part of 


ce the caſe only, which is actionable. That this 
&« is familiar in the caſe of the action for words. 
The words in one count, may confiſt of ſeveral 
&« diſt inct paragraphs or periods, ſome actionable, 
* ſome not. It is no objection, after a verdict, 


that ſome of the words given in evidence, and 


* charged in that count, are not actionable. If 
& there are actionable words, to which the da- 
* mages can be applied, the jury are preſumed, to 
© have given their damages, for the words that 
are actionable ; and that it is enough to ſuſtain 


* a judgment upon this count, that a cauſe of 


* action appears in it: that which does not 
amount to a cauſe of action, is mere ſurpluſage.” 
It 
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It is true, that there are two diſtinct articles for 
the government of the navy, the one for puniſhing 
the diſobedience of orders, the other for puniſhing 
the offence of delaying the public ſervice. The 
firſt is article 11th, and is in theſe words: Every 
«« perſon in the fleet, who ſhall not duly obſerve 
© the orders of the admiral, flag officer, com- 
* mander of any ſquadron or divifion, or other 
his ſuperior officer, for aſſailing, joining battle 
* with, or making defence againſt any fleet, ſqua- 
* dron, or ſhip, or ſhall not obey the orders of his 
* ſuperior officer as aforeſaid, in time of action, 
* to the beſt of his power, or ſhall not uſe all 
* poſſible endeavours to put the ſame effectually 
ein execution, every ſuch perſon ſo offending, 
sand being convicted thereof by the ſentence of 
© the court. martial, ſhall ſuffer death, or ſuch 
* other puniſhment as from the nature and degree 
e of the offence a court-martial ſhall deem him to 

© ceſerve.” | 
The other is article 14th, and is in theſe words : 
te Tf, when action or any ſervice is commanded, 
any perſon in the fleet ſhall preſume to delay 
& or diſcourage the ſaid action or ſervice, upon 
ce pretence of arrears of wages, or upon any pre- 
© tence whatſoever, every perſon ſo offending, 
& being convicted thereof by the ſentence of the 
cc court martial, ſhall ſuffer death, or ſuch other 


* puniſhment, as, from the nature and degree of 
60 the 


3 

tt the offence; à court · martial ſhall deem him to 
4 deſerve.” a 

There is ſtill another article, which relates to 
the diſobedience of orders: it is the 22d article, 
which contains, amongſt other things, this clauſe: 
& And if any officer, mariner, ſoldier, or other 
&« perſon in the fleet, ſhall preſume to quarrel with 
& any of his ſuperior officers being in the execu- 


tion of his office, or ſhall diſobey any lawful 


t command of any of his ſuperior officers, every 
% ſuch perſon, being convicted of any ſuch of- 
_ * fence by the ſentence of a court-martial, ſhall 


« ſuffer death, or ſuch other puniſhment as ſhall, 


&« according to the nature and degree of the of- 
ic fence, be inflited upon him by the ſentence of 
« a court-martial.” 

It may be obſerved, upon theſe articles, that 
though every diſobedience of ſuch orders as are 
ſpecified in the 11th article, neceſſarily implies a 
delaying and diſcouraging of the public ſervice, 


yet a perſon may delay and diſcourage the public 


ſervice, without diſobeying any order, as in the 
inſtance ſpecified in article 14th, ** by making a 


„ pretence of arrears of wages,” or other ſuch-like 


pretences ; and upon that account, it became ne- 
ceſſary to provide, by a ſeparate article, for the 
puniſhment of that ſpecies of offence, where, no 

order was diſobeyed. X 
It will appear, by attending to the circum- 
H ſtances 
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ſtances of the defendant's charge againſt the plain- 
tiff, that there was no intention to charge him, 
with the offence referred to in the 14th article, 
where no order is ſuppoſed to have been diſobeyed, 
but only with that ſpecies of delaying and diſcou- 
raging the public ſervice, which aroſe out of his 
diſobedience of orders. The technical manner of 
wording the charge, is not, in the proceedings be- 
fore a court- martial, to be ſo much attended to, 
as the plain meaning and intention, appearing 
from the whole circumſtances of the caſe. 
The words of the charge, on which Captain 
Sutton was tried, as ſet forth in the firſt count, are 
for delaying and diſcouraging the public ſervice 
on the 16th of April, 1781, and for diſobeying 
Captain Johnſtone's verbal orders and public 
e ſignals, in not cauſing the cables of his Majeſty's 
& ſhip1ſis, then under Captain Sutton's command, to 
ce be cut or flipped immediately after his getting on 
&* board, in order to put to ſea after the enemy, as 
* he Captain Johnſtone had directed; and alſo 
« for falling aſtern, and not keeping up in the 
< line of battle, according to the ſignal then 
e abroad, after the Iſis had joined the ſquadron, 
* and cleared the wreck of the fore-top-maſt, 
« when he Captain Johnſtone bore down upon 
s the enemy, about ſun-ſet of the ſaid 16th of 
&« April.” Ot 
It appears, that the general charge of. delay- 
ing 


599 
ing the public ſervice, as well as the ſpecific 
charge of diſobeying the orders and ſignals, are 
in this charge connected in the phraſe or ſentence, 
with the words which follow, and he is affirmed 
to have been guilty of both, in not cutting or 
flipping his cable in order to put to ſea, and for 
falling aſtern aſterwards, contrary to the ſignal 
then abroad. The charge of delaying and diſ- 
couraging the public ſervice, was an offence, 
ariſing out of the acts which he did, and theſe 
acts are ſpecified in the after- part of the charge. 
He could not diſobey the orders without delay- 
ing and diſcouraging the public ſervice, and he is 
not charged with having delayed or diſcouraged 
it, by any pretences referred to in the 14th article, 
as a ſeparate crime from the diſobedience of 
orders; for no other acts are ſet forth, as eviden- 
cing or conſtituting that offence, except the two 
inſtances of diſobedience of orders. 

But that this, in fair conſtruction, was the 
meaning of the charge, appears from another 
part of the ſame count. It is to be found in that 
part which precedes the mention of the plaintiff's 
being arreſted, where (referring no doubt to the 
defendant's letter to the plaintiff, explaining the 
reaſons of putting him in arteſt) it is ſtated, 
ce That on the 22d day of April, 17$1, at Port 
« Praya Bay, &c. he charged and accuſed the 
« ſaid Evelyn, with having on the ſai4 16th of 
H 2 April, 
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ce April, 1781, committed the crimes and offences 
ce hereafter next mentioned, that 1s to ſay, diſ- 
& obedience of his the ſaid George's verbal orders 
« and public ſignals, in not cutting his the ſaid 
ce Evelyn's cables and putting to ſea, after the 
« enemy, as he the ſaid George had directed, 
ce and for falling aſtern, after he the ſaid Evelyn 
« had joined the ſaid ſquadron, and not keeping 
* up in the line of battle, after he the ſaid Evelyn 
te had cleared the wreck of the fore-top-maſt, 
cc when he the ſaid George, made the ſignal for 
« the line of battle abreaſt, and bore down on 
cc the enemy at ſun-ſet, by which diſobedience 
ce and neglect, as the ſaid George charged and 
cc alledged, the enemy were enabled to take their 
cc diſabled ſhip in tow, to lead the ſquadron under 
ce the command of the ſaid George, far to leeward 
ce of the iſland, to draw matters on in ſuch a 

« train, that it became impoſſible to e 
them with the whole force of the ſaid ſquadron, 
e under the command of the ſaid George, before 
« the cloſe of day, and in caſe of following the 
« enemy till the morning, or attacking them in 
te the night, the ſaid George muſt have given up 
ce all hopes of ever regaining the tranſports under 
« the ſaid George's convoy, whereby an oppor- 
te tunity was loſt, of improving the victory the 
te ſaid ſquadron had obtained.” 

As this was the nature of the charge, as firſt 


ſtated 


dt 
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ſtated by the defendant, and as it contains every 
part, which was afterwards charged before the 
court-martial, it ſeems too critical, in a queſtion 
concerning the proceedings before a court-martial, 
to conſtrue the mode of expreſſing the ſame idea, 
with more brevity in the charge to the court- 
martial, as if it was there meant by the words, 
delaying and diſcouraging the pudlic ſervice, to 
bring a charge againſt the plaintiff on the 14th 
article of war, as a ſeparate and diſtinct crime, 


and not as a general deſcription of the conſe- 


quences of the ſpecific acts, which are afterwards 
charged, and with which e delaying is clearly 
connected in the form of the phraſe or ſentence, 
—As the charge was firſt ſtated tothe plaintiff, theſe 
conſequences which attended the diſobedience, 
are put laſt ; By which diſobedience and neglect 
e the enemy were enabled to take their diſabled 
&« ſhip in row,” &c. in the other they ſtand firtt, 
and are expreſſed by general words. 

The court- martial in their acquittal, follow 
the ſame plan They firſt ſay, in general terms, 
that the conſequences charged did not follow, 
« That the plaintiff did not delay or diſcourage 
ce the public ſervice on which he was ordered ;*” 


and then they proceed to ſtate the grounds on 


which they reſt this concluſion, That from 
ce the circumſtances proved, and the condition 


& the Iſis was in, it appears to the court that the 
„ priſoner 
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ce priſoner was juſtified, in not immediately cutting 
& or ſlipping the cable of the Iſis, after his getting 
© on board her that day, and that after the wreck 
&« of the fore-top-maſt had been cleared, the 
ce priſoner did his utmaſt to regain his ſtation in 
cc the line of battle, and that the Iſis was in her 
ce ſtation about ſun-ſet of that day.“ 

As to the grand ſpecific fact on which the 
charge was chiefly founded, the ſentence of the 
court- martial declares, that the plaintiff was 
juſtifiable z as to the delaying the public ſervice, 
part of the ſame charge, it declares, that Captain 
Sutton did his utmoſt to regain his ſtation, The 
plaintiff's defence therefore was merely a juſtifi- 
cation of his conduct, which implies of itſelf, 
that there exiſted a probable cauſe for the charge, 
in both its parts. 

The arguments I have ſtated, and what follow 
on this point, will perhaps appear minute and 
tedious, but they ſeem to me convincing and 
unanſwerable ; and I deemed it highly impor- 
tant to remove every doubt with reſpe& to that 
point in the cauſe, which Mr. Baron Eyre has ſtated 
as the ſole ground upon which he concurred in the 
opinion of the court, againſt arreſting the judgment. 

But, if in order to ſupport this moſt unfavou- 
rable ſpecies af action, for a malicious proſecu- 


tion, the court ſhould think itſelf bound, to over- 


look the true meaning and intention of the charge, 
as 
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as laid before the court-martial, and to take hold 


of any want of technical accuracy, in the words 


uſed by a ſea officer, before a military court, in 


ſtating his charge, and ſhould hold, that in truth 


he moſt wickedly meant, to charge the plaintiff 
with a leſſer offence, the delaying and diſcou- 


" raging the public ſervice, under the 14th article 


of war, as diſtin from the diſobedience of or- 
ders, of which he ſpecified two clear and preciſe 
inſtances, without the leaſt mention in the charge, 
of any delaying or diſcouraging the ſervice, as 
ſeparate and diſtin& from theſe two inſtances of 
diſobedience, yet ſtill it remains to be conſidered, 
whether this verdict can be ſupported, from the 
analogy which it is ſuppoſed to have, with a 
verdict in an action for words, where ſome 
which are actionable, and ſome which are not, 
are charged in the ſame count. 

When this ſeeming analogy is more attentively 
conſidered, there will be found, to be no ground 
to argue, from the one to the other, and that the 
grounds for ſupporting an action for words, in 
the caſe alluded to by Mr. Baron Eyre, will not 
ſupport an action for a malicious proſecution. 

In an action for words, as an offence is com- 
mitted, 1t 1s fit that it ſhould be puniſhed; and 
therefore, if part of the words are actionable, 
though others are not, the court will not diſap- 
point that juſt puniſhment, by holding the whole 


charge 
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charge to be groundleſs, on account of a part of it, 
which is ſo. But in the caſe of an action for a 
malicious proſecution, if it appears, that part of 
the original charge is well founded, the probable 
cauſe, ought to ſanctify the proceeding, becauſe 
it is for the public intereſt, that whenever there is 
a probable cauſe, crimes ſhould be put in a mode 
of enquiry ; and the court will not take hold of 
any ſurpluſages, or exaggerations, ſtated in the 
original charge, as a proof of malice, and as ſuf- 
ficient to deſtroy the effect of the probable 
cauſe. * 

If it could be maintained, that an action for a 
malicious proſecution, could lie, where in the ori- 
ginal action, the defendant was acquitted of part 
of the charge, and found guilty of another part, 
the conſequence would be, that in the caſe of an 
action for words, if the defendant was found guilty 
as to part of the words, and that another part of 
the words, was not actionable, whether ſtated in 
a different count or not, an action would lie, at 
the fuit of the original defendant, though con- 
victed of part, for a malicious proſecution. Or if 
the defendant, in ſuch an action for words, was 
acquitted, on a juſtification, as to the words which 
were actionable, and that a proc ble cauſe ap- 
peared as to theſe, an action for a falſe accuſation 
could be maintained, becauſe in the original ac- 
tion, words had been charged, for which there 
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was no probable cauſe, or which were not action- 


able. In the caſe of this court- martial, if Cap- 


tain. Sutton had been found guilty, inſtead of 
being acquitted on his juſtification, as to the diſ- 


obedience of orders, but acquitted as to the ſup- 


poſed ſeparate charge, of delaying the public ſer- 


vice, could he ſtill have brought the preſent ac- 


tion? He certainly could, if the analogy of an 
action tor words can apply to this caſe. 

Indeed, the analogy from the caſe of actions 
for words, ſeems to apply the other way; for it 
may be ſaid, that the plaintiff did in effect ſuc- 
ceed in his proſecution before the court-martial, 
ſince he appears to have proved the diſobedience 


of orders, and having, as to one part of the 


charge, made out his caſe, though the then de- 


fendant was acquitted, on the ground of a juſtifi- 


cation, yet the reſt of the charge, on which the 
defendant was acquitted generally, ought to be 
held as ſurpluſage, agreeable to the analogy of 

the action for words. 1 
But whatever might be thought with regard 
to theſe caſes, the preſent queſtion ſtands upon 
much ſtronger grounds, for here, the charge 
which is ſaid to be a diſtinct and ſeparate article 
againſt Captain Sutton, namely the delaying 
and diſcouraging the public ſervice, is moſt 
certainly an offence, which was neceſſarily in- 
cluded in the idea of his diſobedience of orders; 
2 and 
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and if the ſentence of the court-martial ſhall 
be conſtrued to have in words, acquitted the 
plaintiff generally and without relation to what 
follows in that ſentence of delaying and diſcou- 
raging the public ſervice, yet as in reſpect to the 
diſobedience of orders, they have only acquitted 
him on account of a juſtification ; it neceſſarily 
follows, that with reſpe& to that delay of the 
public ſervice which was involved in his diſo- 
bedience of orders, they have in truth only ac- 
quitted him as to that offence too, on account 
of a juſtification ; and the only poſſible ground 
for ſupporting this verdi& on the firſt count, 
will then be, his acquittal generally from a 
diſtin& ſeparate charge of delaying the ſervice, 
of which it does not appear, from what is ſtated 
as the charge on which he was arreſted, that the 
defendant had ever the moſt diſtant intention of 
accuſing him, and which is only diſcovered to 
have been in the defendant's view, by a technical 
conſtruction, put upon the words of the Phraſe, 
which ſtates the charge to the court- martial. 

Another obſervation naturally occurs. This 


branch of malice, muſt be ſuppoſed to have ; 


commenced, after Captain Sutton's return, and 
not till the moment of preſenting the charge to 
the court- martial; for the defendant, it appears, 
had no ſuch malice at Port Praya, becauſe 
there, he did not charge any other delaying or 
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diſcouraging the public ſervice, but what aroſe out 
of the diſobedience of orders. If the plaintiff had 
been tried at Port Praya, it would have been upon 
the charge as then delivered to him, and there 
would have been no malice, nor no ground for 
this action. The malice did hot exiſt, it ſeems, till 
the trial at Portſmouth, and there for the firſt time, 
the defendant is ſuppoſes to have accuſed him of a 
new crime which he had no other facts, nor no other 
evidence to ſupport, except the proof of his diſobe- 
dience of orders, and for this ſtrange, incredible, 
and unneceſſary proceeding, the verdict of the jury 
is to be preſumed, to have been given againſt him. 


Upon ſuch a ground it ſeems mn to 


ſuſtain a judgment upon this count. 


With reſpect to the next objection, concerning 


the damage laid for the loſs of prize money, Mr. 
Baron Eyre ſeems to admit, that if the plaintiff is 
truly ſtill entitled to his prize money, notwith- 
ſtanding his ſuſpenſion, the objection is good and 
the judgment muſt be arreſted; but he ſtates 
That by the proclamation the captain of a king's 
* ſhip, who ſhall be actually on board, at the tak- 
ing of any prize, ſhall have a certain proportion;“ 

and he puts a queſtion, 6“ Is one who had been 
e ſuſpended and removed from his rank and poſt 


&« of captain, and was in that ſtate of ſuſpenſion, 


© when the prize was taken, the captain of that ſhip 


actually on board at the taking of ſuch prize? It 


is 


EE 


19 
etc is enough, he ſays * to ſtate the queſtion, it 
& anſwers itſelf.” | 
It appears, however, by the caſe of Wemyſs 

and Linzee in Douglas, 310, that the diſtinction 
is well underſtood, between the acting captain and 
the actual captain. It appeared in that cauſe, that 
there are two liſts on board each ſhip, one liſt con- 
taining the complement, or thoſe belonging to the 
ſhip, which Lord Mansfield calls the Admiralty 
lift, the perſons on which, are born for wages and 
victuals; and another liſt, called the ſupernumerary 
liſt, where they are born for victuals only. To the 
firſt liſt no officer can be added, unleſs when in 
the caſe of a vacancy, a new officer is appointed 
by a commiſſion. The other liſt, being kept for 
victuals only, all perſons, of whatever rank, coming 
to ſtay on board, are entered upon it. Captain Sut- 

ton, notwithſtanding his ſuſpenſion, could not be 

ſtruck off the complement liſt, by any authority, 

leſs than the Admiralty, or a court-martial, or by 
removing him from the ſhip; and Captain Lumley, 

who was appointed to command the Iſis *, could 

only be entered in the ſupernumerary liſt, whilſt 

Captain Sutton remained on board, and all on the 

ſupernumerary lift, are only entitled to ſhare with 

the fifth claſs, the common ſailors. In conſequence 

of this Captain Lumley was not entitled, either 


* Captain Lumley did not arrive at Port Praya till after the 
engagement. The notice to Captain Sutton, that he would be 
brought to trial, was given on the 19th April, before the ſqua- 
dron returned from purſuing the enemy. 
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to pay, or to the privileges of ſervants, or any 
other emolument, as captain on board the Iſis; 
whereas, the plaintiff was entitled to receive upon 
his acquittal, his wages and the wages of his ſer- 
vants, with their proviſions, and he has actually 
received them. | #151 
Nor is this. a new caſe, for if a captain dies at 
ſea, and the command devolves to the eldeſt 


lieutenant, and prizes are afterwards taken, the 
captain's ſhare does not go to the lieutenant acting 


as captain, but falls into the ſhare allotted for the 
fifth claſs, or common ſeamen, unleſs a commiſſion 
in writing is made out in favour of the lieutenant, 
and his name in conſequence entered as captain in 
the complement liſt; and accordingly Captain 
Lumley, who tranſmitted the prize liſt to the 
agents, and ſigned it himſelf, has put Captain 
Sutton in the complement liſt, ** Captain;” and 
has put himſelf, as he was bound to do, upon 
the W liſt, for victuals only,“ acfing 
&« Captain.” - 

The acquittal reſtored Captain Sutton to. his 
former fituation in every reſpect, as if he had not 
been ſuſpended. This is the rule in all other 
caſes ; even in the caſe of a man convicted of 
felony, if upon error brought, ſuch conviction is 
| reverſed, he becomes thereby reſtored to all poſſeſ- 
fions he had formerly held, and alſo to every ar- 
ticle of property, to which he had acquired a 

right 
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right from the time of his conviction till the re- 
verſall. N 

That this idea is not new appears from the 
following authority taken from a manuſcript boak 
or treatiſe compoſed by Sir Edward Simpſon, for- 
merly King's Advocate, and afterwards Judge of 
the Admiralty ; a laborious, judicious, a long and 
an able practitioner in the Admiralty and Eccle- 
ſiaſtical Courts. Under the title“ Offence” we 
find theſe words: © Undoubted rule in Ad- 
* miralty and Ecclefiaſtical Courts, that per- 
* ſons fuſpended for an offence ſuppoſed, for 
e which he is afterwards acquitted in proper 
* court, is entitled to all the intermediate profits.“ 
£ Thus in cafe of capture of prize at ſea, the 
* officer in arreſt being actually on board, and 
«© afterwards duly acquitted, or reſtored to his 


& ſtation, ſhall ſhare the prize money. So in 


civil cauſe in Admiralty, If maſter turns his 
c mate, without juſt cauſe, before the maſt, and 
* he ſues for wages as mate for the whole time, 
s he may recover though he did not do the duty.“ 
f clergyman ſuſpended ab officio and beneficio, 
es and upon an appeal declared innocent, he will 


“ recover the profits of the living. And it ſeems 


© to be a rule of natural juſtice, that no one 
* ſhould ſuffer for what he is declared to be in- 
& nocent of. And this ſeems the only proper 
e mode of ſecuring complete juftice to the per- 
ſon 


LJ 

4 ſon injured; for firſt, it removes a great temp- 
« tation to do wrong in thoſe in power, next, it 
& ſecures the innocent in all his rights, which an 
« action on the caſe againſt the offender could 
& not do, becauſe he may not always be able to 
& anſwer for the heavy damages required. Be- 
& fides the precarious iſſue of all ſuch recoveries 
both in the nature of legal proceedings and 
& from the death of the parties.“ 

Under the title of Profits“ we find theſe 
words Perſons ſuſpended from an office intitled 
5 to intermediate profits it innocent.“ 

With reſpe& to the obje&ions to the third 
count or declaration in this action, they depend 
ſo much upon the accuracy and preciſion of ſpe- 
cial pleading, that it would be impoſſible to ex- 
plain them properly without running into too 
great a length, 

Upon the whole, it appears, that the debe 
caſe, involves a very great conſtitutional queſtion, 
concerning the diſcipline of the navy and army; 
and although there appear to be very clear 
grounds for arreſting this judgment upon the 
other objections I have mentioned, yet it is a 
matter in which the public is much intereſted, 
that the great conſtitutional queſtion, ſhall now 
be for ever quieted, by the explicit opinion of 
the Court of _ and that no doubt will be 


leſt 
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left upon the mind of any future commander in 
chief by ſea or land with regard to the conſe- 
quences, he may apprehend from his exertions, 
for the public ſervice, in maintaining the ſtricteſt 
diſcipline, over thoſe who are under his com- 
mand. 
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